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Application of Southern California Edison Application 04-04-008
Company (U 338-E) for Approval of Economic (Filed April 5, 2004)
Development Rates. (Rehearing Granted May 25, 2006)
Application of Pacific Gas and Electric Application 04-06-018
Company (U 39 E) to Modify the Experimental (Filed June 14, 2004)
Economic Development Rate (Schedule ED). (Rehearing Granted May 25, 2006)
Application of SOUTHERN CALIFORNIA Application 05-10-010

GAS COMPANY (U 904 G) for Approval of a (Filed October 7, 2005)
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Guardian Industries Corp.

REPLY COMMENTS OF PACIFIC GAS AND ELECTRIC COMPANY
IN RESPONSE TO THE JUNE 22,2006 AND JUNE 26, 2006 ADMINISTRATIVE LAW
JUDGE RULINGS
In response to the June 22, 2006 “Administrative Law Judge’s Ruling Regarding Order
Granting Limited Rehearing of Decision (D.) 05-09-018 Regarding the Floor Price for EDR”
(the EDR ALJ Ruling) and the June 26, 2006 “Administrative Law Judge’s Ruling Requesting
Comments” (the Gas ALJ Ruling), Pacific Gas and Electric Company (PG&E) hereby provides

these reply comments.

On August 1, 2006, PG&E filed opening comments on the two ALJ Rulings in separate
filings." These reply comments address the issues covered by both ALJ Rulings. In addition to
the opening comments filed by PG&E, opening comments were also filed by the California

Manufacturers and Technology Association (CMTA), the Merced and Modesto Irrigation

Where necessary, PG&E refers herein to its two filings as “PG&E’s Gas Comments” and “PG&E’s EDR
Comments.” Initially, PG&E served its Gas Comments only to parties to A.05-10-010. After discovering
the omission, on August 15, 2006, and in accordance with the July 25, 2006 “Administrative Law Judge’s
Ruling Consolidating Discount Issues for Decision and Establishing New Service List for Filing Reply
Comments and Other Documents Concerning Discount Issues,” PG&E served the Gas Comments on
parties to A.04-04-008/A.04-06-018. PG&E apologizes for the error and any confusion to the parties that
may have resulted from the earlier omission.



Districts (the Irrigation Districts), Southern California Edison Company (Edison), the Southern
California Gas Company (SoCalGas) and a coalition of various parties (the Coalition).? (Unless

otherwise noted, all citations herein are to the parties’ August 1, 2006 opening comments.)

These reply comments are divided into two sections. Section I addresses the issues
presented by the Gas ALJ Ruling. Section II addresses the issues raised by the EDR ALJ Ruling.

The key points made in these reply comments are set forth below:

o PG&E agrees with the Coalition that the Gas Public Purpose Program Surcharge (G-
PPPS) should not be discounted for individual customers, but not for the same
reasons put forth by the Coalition.

e PG&E believes that it is appropriate for the Commission to create a new customer
class for purposes of setting a lower, incentive G-PPPS rate.

e The utilities should be allowed to withdraw their EDR filings depending on the final
outcome of this matter.

e Any changes to the EDR tariffs and ratemaking that result from this proceeding
should be made to apply only prospectively.

e The Commission was authorized to discount nonbypassable charges in the manner
done by D.05-09-018, however, the Commission should issue certain findings of fact
and a conclusion of law conforming this decision with the legal arrangements
establishing the Recovery Bonds.

e Ratepayers, not shareholders, are the true beneficiaries of the EDRs.

e Like Edison, PG&E is willing to commit to allocating revenues received under the
EDRs first to the nonbypassable components of the rate, and then to the distribution
portion of the rate.

Each of these points is addressed more fully herein.
L. ISSUES CONCERNING THE DISCOUNTING OF G-PPPS
This section addresses two issues concerning the G-PPPS. First, this section addresses

parties” comments regarding the legal basis precluding the Commission from discounting? the G-

8]

The Coalition comprises the Division of Ratepayer Advocates (DRA), The Utility Reform Network
(TURN), Aglet Consumer Alliance (Aglet), Consumer Federation of California (CFC), Utility Consumer
Action Network (UCAN), National Consumer Law Center (NCLC), the Greenlining Institute (Greenling),
Latino Issues Forum (LIF), Disability Rights Advocates (DIRA), the California Citizens for Health
Freedom and the Environmental Center of San Luis Obispo (ECOSLO). Each of the parties in the
Coalition did not necessarily join in all of the comments filed by the others in the Coalition. For ease of
reference herein, such a distinction is not retained and the comments of these various parties are
collectively referred to as those of the Coalition.

w2

As a point of clarification, the term “discounting” is used in different ways in the different ALJ Rulings and
in the parties’ various comments on the ALJ Rulings. This has the potential to lead to considerable



PPPS. Second, this section address parties’ comments regarding the propriety of establishing a

customer class for setting a lower, incentive G-PPPS rate.

A. PG&E Agrees with the Coalition that the G-PPPS Cannot be Discounted for
a Single Customer, But Not for the Reasons Stated by the Coalition.

PG&E agrees with the Coalition that the Commission has no authority to approve a
single-customer discount of G-PPPS. Despite the similar conclusions reached, however, the
Coalition’s reasoning is flawed.

As PG&E explained in its Gas Comments, the G-PPPS constitutes a tax. Assembly Bill
(“AB”) 1002 — the genesis of G-PPPS — was a “tax equity measure.” Gas consumed by
customers who are exempt from taxation under the United States Constitution or the California
Constitution also are exempt from paying G-PPPS. G-PPPS funds are remitted to the California
Board of Equalization (BOE) and deposited in the State Treasury. The BOE treats G-PPPS as an
excise tax. (PG&E Gas Comments, pp. 3-4.) In short, no party has disputed that AB 1002 was
specifically enacted as a tax in order to collect funds from entities that were taking service from
interstate pipelines, rather than from the California utilities. As a tax, the CPUC has no authority
to approve a single-customer discount of G-PPPS.

The Coalition takes a different tack, arguing that the Commission cannot provide a
single-customer discount of G-PPPS because the intent of the legislation was to create a “level
playing field.” (Coalition, pp. 23-24.) According to the Coalition, the “level playing field” can
be achieved only by all end-use customers paying identical surcharge amounts. This reasoning,
however, does not withstand scrutiny. The “level playing field” referenced by the Coalition was

intended to correct for the fact that end-use customers served directly by interstate pipelines were

confusion. In the context of the Gas ALJ Ruling, PG&E understands the term “discount” to mean a lower
rate provided to a single customer as a unique concession. In the context of the EDR ALJ Ruling, PG&E
believes the use of the term “discount” is a misnomer. At issue in the EDR ALJ Ruling is whether or not
the nonbypassable charges should be included in the floor price below which EDR rates cannot fall. In the
underlying EDR proceeding, PG&E warned that the use of the term “discount” could lead to confusion
because “discounts” typically carry with them corresponding “costs” or “shortfalls,” neither of which is
present here. (Ex. 9, p. 3-5, line 26 to p. 3-6, line 33.) Although PG&E adopts herein the conventions of
terminology used in the different ALJ Rulings, PG&E urges the Commission and the parties to be sensitive
to the different meanings and uses of the term “discounting.”



not paying any portion of gas public purpose costs prior to the enactment of AB 1002. While it
is true that the California Legislature intended that G-PPPS be paid by all end-use natural gas
customers (whether served by an interstate or intrastate pipeline), it is also true (as the Coalition
concedes) that the Commission has the authority to set different rates for different customer
classes. The Coalition fails to harmonize its argument that the statute mandates that each end-
use customer pay an identical surcharge with the undeniable authority of the Commission to set
G-PPPS rates by customer class.

Thus, the Commission lacks the authority to approve a single-customer discount for G-
PPPS not because the statute mandates that each customer pay the same surcharge amount, but
because G-PPPS is a tax enacted by the California Legislature that the Commission has no
authority to discount for a single customer. Yet, as PG&E explained in its Gas Comments and as
PG&E reiterates in Section [.B. below, the Commission can establish a new G-PPPS customer

class and set a lower rate for that class.

B. The Commission has the Authority to Establish a New Customer Class for
G-PPPS Purposes and Set a Lower, Incentive G-PPPS Rate.

PG&E explained in its Gas Comments that while the Commission has no authority to
discount G-PPPS for a single customer, the Commission is vested with the authority to set G-
PPPS rates by customer class. (See Pub. Util. Code § 890(e) (“The Commission shall annually
establish a surcharge rate for each class of customer for the service territory of each public utility
gas corporation.”).) Most of the parties who filed comments in response to the Gas ALJ Ruling

acknowledge this authority. For example, CMTA argues that:

[T]The Commission has discretion under Section 890(e) to
determine how to allocate PPP costs among various classes of
consumers. The Commission also has discretion to create a class
of customers comprised of customers such as Guardian Industries
taking service under a long-term service agreement with approved
rate discounts. For this class, the Commission could establish a
lower surcharge rate that would accommodate most of the rate
discount authorized by the Commission. (CMTA, p. 2.)

The CMTA’s comments underscore PG&E’s suggestion that the Commission establish a



new G-PPPS customer class comprising economic development customers and set a lower,
incentive rate.

The Coalition — which strenuously objects to single-customer discounts of G-PPPS —
acknowledges that the Commission is vested with the discretion to set the G-PPPS rate by “class
of customers.” (Coalition, p. 20.)* Thus, nothing in the Coalition’s comments indicates a
statutory bar to the establishment of a separate customer class with narrowly-defined criteria that
receives a lower, incentive G-PPPS rate.

Finally, SoCalGas’s comments suggest that a discount of G-PPPS should be available to
Guardian Industries Corp. (“Guardian”) and all “similarly situated customers.” (SoCalGas, p. 8.)
SoCalGas makes Section 890(e) of the Public Utilities Code a centerpiece of its comments,

arguing that:

The fact that § 890(e) instructs the Commission to adopt surcharge
rates for “each customer class,” and therefore plainly contemplates
that class-specific rates will exist, contradicts the notion that § 890
requires that all customers pay an identical G-PPPS rate[]. (Id. p.
5.

SoCalGas’s comments support the creation of a new customer class for end-use
customers that would otherwise close up shop in California and consequently provide no

contribution to public purpose programs or any fixed costs:

It is clear that the discretion under § 890 to set the amount of the
surcharge applicable to individual customer classes rests squarely
with the Commission. . . . Approval of a competitive G-PPPS rate
for customers such as Guardian that would otherwise relocate out-
of-state and make no contribution to these costs is entirely in
keeping with § 890’s objective of distributing the cost of social
programs and maximizing the contribution toward these costs.

(Id., pp. 5-6.)

The parties’ respective comments, although filed by disparate constituencies representing

divergent interests, share a common refrain: the Commission has authority to establish G-PPPS

= The Coalition points out that Public Utilities Code Sections 890 et seq. mandates a surcharge on a// natural
gas consumed in California, except for certain statutory exemptions, such as electric generators,
municipalities and customers with “grandfathered contractual arrangements.” (Coalition, p. 7, n.8.)



rates by customer class. Thus, they support PG&E’s suggestion in its Gas Comments that the
Commission can establish a new customer class for G-PPPS purposes and set a rate for that
customer class designed to encourage significant contributors to the California economy to
continue to do business in the State.

II. ISSUES CONCERNING THE ELECTRIC EDRS

This Section 11 is divided into two parts. Part A addresses the general issues raised by
parties in their opening comments that do not strictly conform to the five issues set forth in the
EDR ALJ Ruling. Part B addresses the five issues (and their subparts) that were specifically
raised for comment in the EDR ALJ Ruling.

A. General Issues

1. Edison and PG&E Should be Given the Option of Withdrawing
their Applications Depending on the Outcome of this Proceeding

As Edison correctly observes in its opening comments, both Edison and PG&E
voluntarily filed the applications approved in D.05-09-018. (Edison, pp. 2-3.) Edison thus
requests that, “if the Commission decides in the context of this application for rehearing to
change the ratemaking adopted in D.05-09-018, [Edison] and PG&E should be given the option
of withdrawing the tariffs and contracts filed pursuant to that decision.” (Id.) PG&E agrees.

Edison’s request is consistent with the record of this proceeding, during which the
utilities repeatedly clarified that the utilities were seeking to retain their discretion regarding
whether or not to make the rate offering at all, depending on the ultimate outcome of the case.
(See Reporter’s Transcript, pp. 400:13 —401:14 (October 21, 2004).) PG&E supports Edison’s

comments in this area.

2. There Should be No Retroactive Application of Any Changes in
Contracts or in Overall Ratemaking

Edison states in its opening comments that any changes to the policies and ratemaking the

Commission approved in D.05-09-018 should be prospective only. (Edison, pp. 2-6.) PG&E



agrees.” Regardless of whether or not the Commission grants the utilities’ application for
rehearing on this point, the policy and practical reasons underlying the utilities’ application for
rehearing, which were summarized by Edison in its opening comments, should guide the
Commission’s action in follow-up to the EDR ALJ Ruling.

PG&E and its customers have acted in good faith reliance on the policies adopted in
D.05-09-018. Since D.05-09-018, some customers have executed Schedule ED contracts and
located their operations in California in reliance on these contracts. The Commission’s
continued evaluation of how to structure the current EDRs “creates uncertainty for some existing
or potential ED customers who will not know how or when the Commission might adjust the
floor price provision. This will have a detrimental impact on customers evaluating whether they
should execute an ED agreement.” (Joint Application for Rehearing, p. 8.) These adverse
impacts can be minimized by ensuring that any changes are made only on a prospective basis.

Similarly, customers who have relied upon the Schedule ED incentive in locating their
operations in California must be relieved of the liquidated damages penalty provision of the
Schedule ED agreement for early termination of the agreement if an action by the Commission
alters the economic benefit of the incentive. Reducing that incentive could alter the economics
of a customer’s operation to the point of forcing it to relocate out of state in order to remain in
business. Customers who relied on the Schedule ED incentive to locate in California should not
be penalized if an action by the Commission unilaterally reduces or eliminates that incentive.

B. THE ISSUES RAISED IN THE EDR ALJ RULING

The issues raised in the EDR ALJ Ruling are set forth below, followed by PG&E’s reply
comments to each.

Issue 1: Is it necessary to exclude some or all nonbypassable charges from the floor
price in order to provide the level of EDR discount adopted in D.05-09-018? Answers

should provide supporting facts and explanation.

= Edison and PG&E sought such confirmation from the Commission in the joint application for rehearing the
utilities filed on June 26, 2006, concerning D.06-05-042 (Joint Application for Rehearing).



PG&E Response: The Coalition, without citing support of its position, states that the
incentives authorized by D.05-09-018 can be attained without excluding nonbypassable charges
from the floor price. (Coalition, p. 27.) The Coalition is incorrect. PG&E’s showing in its EDR
Comments of the need to exclude nonbypassable charges from the floor price to provide the
adopted levels of EDR discounts® for certain direct access customers is consistent with the
evidence provided by PG&E throughout the underlying proceeding.

As early as its June 14, 2004, direct testimony in A.04-06-018, PG&E noted that the
potential existed wherein some types of customers would not be able to receive the desired level
of incentives even with a floor price that only included marginal costs. (Exhibit 7, p. 5-1, line 22
to p. 5-2, line 4.) In that testimony, PG&E explained how the incentive would be adjusted
downward to ensure positive contribution to margin. Of course, if additional components were
included in the floor price, thereby raising it, the likelihood of some customers not receiving the
desired incentives would be increased.

As the proceeding progressed, the likely impacts on direct access customers became more

evident. In PG&E’s October 5, 2004, rebuttal testimony in A.04-06-018, PG&E explained:

[T]t is theoretically possible that the incentive to be received by a DA customer could be
limited by the floor price whereas the incentive for a similarly-situated bundled service
customer might not be.

While PG&E acknowledges the possibility of this situation arising (particularly in the
first years of an ED contract), it is the necessary consequence of the imposition of the
marginal cost floor price, which is critical to ensuring that other ratepayers benefit from
all customers — whether bundled or DA — participating in the Schedule ED rate.”
(Exhibit 9, p. 2-3, lines 22-30.)

This point was expanded upon during hearings by PG&E’s Elvira Howe, who noted that
incentives for direct access customers could already be limited by the marginal cost floor and
that situation could be exacerbated by inclusion of the nonbypassable charges within the floor
price. (Reporter’s Transcript, pp. 220-221 (October 16, 2004, PG&E/Howe).)

Thus, it should be clear not only from PG&E’s EDR Comments, but also the record of

> Please see footnote 3 regarding the potential for confusion resulting from the different uses and meanings
of the term “discount.”



the underlying proceedings, that the desired incentive levels authorized by D.05-09-018 may not,
in some cases, be possible to provide to EDR customers without excluding the nonbypassable
charges from the floor price.

Issue 2: Can the Commission “discount” any nonbypassable charges? Which ones?

PG&E Response: After review of parties’ opening comments, PG&E stands by its
belief that the Commission has the authority to “discount” nonbypassable charges in the manner
done by D.05-09-018.7 Although the Coalition has argued in its opening comments that the
Commission is not authorized to discount nonbypassable charges as done in D.05-09-018, the
Coalition’s arguments are fundamentally flawed. In addition to various other legal failings
(which are discussed below in response to this Issue), the Coalition’s arguments fail to account
for the fact that the EDRs actually maximize nonbypassable charge revenue.

In other words, the EDRs do not reduce overall nonbypassable charge revenues, as the
Coalition’s arguments presume. This is because the terms and conditions of the EDRs are

specifically designed to prevent free-ridership. Indeed, the Commission specifically found:

The utilities[] have proposed measures, including a mandatory affidavit, the imposition of
liquidated damages for fraud, misrepresentation and early termination, and a third-party
review by [California Business Investment Services] and [the Business, Transportation
and Housing Agency], that will effectively curb the frequency of free-riders. (D.05-09-
018, p. 28 (Finding of Fact 6).)

Hence, the nonbypassable charges that are paid by EDR customers would not have been
recovered were the EDR not available. Stated another way, if the EDR were not available, the
EDR customers would not have located within PG&E’s service area (or would have left the

State) and these customers would not be making any contributions to the nonbypassable charges

1~

In PG&E’s EDR Comments, PG&E acknowledged that its research into the financing orders and
agreements underlying the creation of the Energy Recovery Bonds (Recovery Bonds) was continuing.
PG&E’s research has confirmed that the Commission is authorized to discount the Energy Cost Recovery
Amount (ECRA) in the manner done by D.05-09-018, provided the Commission issues certain findings of
fact and a conclusion of law documenting that the prior decision conforms with the legal arrangements
establishing the Recovery Bonds, as discussed below in subsection (b)(5) of PG&E’s response to this Issue
2.



in question. The Coalition’s failure to recognize this fundamental principle renders its legal
analysis fundamentally flawed in so far as that analysis presupposes harm to other customers
from reduced collections of nonbypassable charges.

a. PG&E’s Responses to the Coalition’s General Legal Arguments

The Coalition reaches certain legal conclusions that it relies on to support its arguments
that many of the nonbypassable charges at issue here should not be discounted. Those arguments
with broad applicability are discussed below in this Section (a). The Coalition’s arguments with

respect to specific nonbypassable charges are discussed in section (b) below.

1) The term “nonbypassable” does not mean “no exceptions” or
“nondiscountable” as the Coalition argues.

The Coalition argues that the term “nonbypassable,” as used in various sections of the
Public Utilities Code pertaining to electric charges, means “no exceptions” or “nondiscountable.”
(Coalition, pp. 14-17.) PG&E disagrees. Neither the case law, nor Commission practice,
supports the Coalition’s argument. Rather, the case law and Commission decisions reveal that
the term “nonbypassable” is used consistently to define those charges that are to be paid
regardless of a customer’s choice of generation or distribution provider.

The only case law cited by the Coalition — Southern California Edison Co. v. Peevey, 31
Cal 4™ 781 (2003) — does nothing to support the Coalition’s argument. (Coalition, pp. 14 and
30.) The case concerned the Commission’s regulation of electric rates following the passage of
Assembly Bill 1890 and the creation of the direct access market, and analyzed the language of
the statute creating the competitive transition costs (CTCs). In the full passage relied upon by

the Coalition, the court commented:

The component of rates dedicated to recovery of transition costs was nonbypassable, i.e.,
it had to be paid to the utility whether the consumer bought power from the utility, from a
generator in a single direct transaction, or from a generator in an aggregated direct
transaction with other consumers. (§ § 363, subd. (b), 366, 370.) (31 Cal. 4™ at 788
(italics in original).)

This passage provides the entire discussion in the case on the meaning of “nonbypassable.” It

shows that the term “nonbypassable” was meant to convey that a customer would need to pay

10



these charges regardless of the customer’s choice of generator in the restructured direct access
marketplace. Simply stated, there is nothing in this case that would support the Coalition’s
conclusion that the term “nonbypassable” means “no exceptions” or “nondiscountable.”
Similarly, the Coalition misreads Commission D.99-10-058 (3 CPUC 3d 72) concerning
the request of the San Francisco Bay Area Rapid Transit (BART) for an exemption from the
electric PPP charge. While the Coalition cites this decision for the principle that
“nonbypassable” means “no exceptions,” the language of the decision explains that
“nonbypassable charges” are those that are meant to be imposed on customers “regardless of
whether they take service in a bundled or unbundled manner.” (3 CPUC 3d at 81.) Hence, like
other Commission decisions cited by the Coalition for the principle that “nonbypassable” means
“non-discountable,”™ the BART case references the restructured direct access marketplace
created by AB 1890 as the genesis of the term nonbypassable. (Coalition, pp. 16-17.)
Furthermore, the Coalition’s argument that the term “nonbypassable” means “no
exceptions” ignores a whole body of Commission decisions. In these decisions, the Commission
has created a multitude of exceptions — previously unrecognized by the Legislature — for
nonbypassable charges. For example, despite the absence of any statutory language exempting
specific customer generation technologies from specific departing load charges,'® in D.03-04-030
the Commission granted exemptions from both the DWR bond charge and the DWR power
charge to customer generation departing load with generators that were under 1 MW in size and

eligible for either an investor-owned utility’s Self-Generation Incentive Program or the

oo

See Decision 03-07-030, cited by the Coalition on pages 14-15, which confirms that the “nonbypassable
charges” pertain to “DA customers.” (D.03-07-030, mimeo, p. 5 (fn. 4).)

[N=}

As the Coalition notes, the “nonbypassable” concept has since been extended to include distributed
generation as well. (Coalition, p. 15, citing D.03-02-068, mimeo, p. 45.)

Decision 03-04-030 went far beyond the limited statutory exemptions that applied to cogeneration DG
technologies (Public Utilities Code Section 372) and to biogas digester DG technologies (Public Utilities
Code Section 2827.9). For example, the exemptions granted in D.03-04-030 applied to other DG
technologies besides cogeneration and biogas digesters. In addition, while the Section 372 statutory
exemption covered only the CTC, D.03-04-030 expanded that by granting exemptions also to the DWR
power charge for cogeneration units that met the eligibility conditions for the Self-Generation Incentive
Program.

11



California Energy Commission’s similar buy-down rebate program. That decision also granted
exemptions from the DWR power charge to customers with “ultra-clean” generators 1 MW or
above in size or with generators that met the best available (emissions) control technology.
Similarly, D.04-11-014 and D.04-12-059 granted exemptions from the DWR power charge to
many municipal departing load customers, despite the absence of any specific statutory authority.
These nonbypassable charge exemptions -- granted by the Commission of its own volition to a
variety of departing load customers -- effectively amount to 100 percent discounts on specific
charges.!!

Accordingly, the Coalition’s arguments that the legislature’s use of the term
“nonbypassable” was meant to convey either “no exceptions” or “nondiscountable” are

unsupportable in both case law and Commission practice.

2) The Long History — and Precise Applicability to the Matter at Hand -- of
Section 740.4 Warrants Deference, not Dismissal.

The Coalition dismisses the importance of Section 740.4 of the Public Utilities Code as a
“general” provision that has been superseded by more specific ones. (Coalition, p. 11.) The
Coalition is wrong to dismiss the importance of Section 740.4.

Section 740.4 is precisely applicable to the Commission’s actions in D.05-09-018. It is
the controlling statutory provision that authorizes the Commission’s actions in approving
economic development programs and rates, and speaks specifically to the conditions under
which rate discounts are to be allowed. The fact that this provision predates the other statutory

provisions at issue here, which the Coalition itself acknowledges (Coalition, p. 12), shapes how

Not only has the Commission granted exemptions to nonbypassable charges where the legislature has not
done so, but PG&E believes that the Commission has even granted an exemption where the legislature
instructed to the contrary. Section 2827(k) of the Public Utilities Code states:

Net metering and co-metering customers shall not be exempt from the public benefits charge. In
its report to the Legislature, the commission shall examine different methods to ensure that the
public benefits charge remains a nonbypassable charge.

Nevertheless, in Resolution E-3847, the Commission found that the term “nonbypassable” in this context
did not require net metered customers to pay the charges on their departed load. (Resolution, E-3847, pp.
5-6.)
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those later provisions are to be read, not the reverse as the Coalition would argue.

It is an established principle of law that “it is not to be presumed that the legislature in the
enactment of statutes intends to overthrow long-established principles of law unless that
intention is made clearly to appear either by express declaration or by necessary implication.”
(Regency Outdoor Advertising v. City of Los Angeles, 2006 Cal. LEXIS 9499, *35 (2006);
Torres v. Automobile Club of Southern California, 15 Cal. 4™ 771,779 (1997).) Given the long-
established policy of the State of California to allow rate discounts for customers on economic
development rates, the subsequent statutory provisions creating new charges would thus need to
expressly declare that the discounting of such charges should not be allowed for EDR customers
or it must be the statutes’ necessary implications. None of the statutes makes such an express

declaration, nor is it the necessary implication that such statutes must be read in such a way.

3) Failure of the Authorizing Statutory Provisions to Identify any Exceptions
does not Foreclose the Commission’s Actions in Excluding the
Nonbypassable Charges from the EDR Floor Price.

The Coalition states that no discounting of the nonbypassable charges should be allowed
if no exemptions are set forth in the authorizing statutes. (Coalition, p. 14.) The Coalition’s
argument must fail because it ignores three things.

First, the Commission has a well-established practice of allowing exceptions where the
legislature has not. As explained above, the Commission has granted many types of exceptions
to departing load customers, notwithstanding the lack of express statutory authorization to do so.
(See footnotes 10-11 and accompanying text.)

Second, the “discounting” adopted by D.05-09-018 is very different in kind from the
exceptions typically seen in authorizing statutes. The typical legislative exception exempts
customers in perpetuity from a charge that would otherwise be paid by that customer. (See, e.g.,
Pub. Util. Code Sec. 372(a)(1)-(4).) In contrast, D.05-09-018 merely excludes the
nonbypassable charges from the floor price to be paid by EDR customers that would not
otherwise have been in California at all were it not for the EDR offering. While it is true that

this manner of calculation of the floor price allows some types of customers to contribute less
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toward nonbypassable charges as other types of customers, this situation is temporary and — at
most — would only last five years during the span of the EDR contract.'?

Third, and most importantly, the legislature has indeed specifically authorized the
discounting approved in D.05-09-018. As mentioned above, the legislature has expressly
authorized the discounting of rates in Section 740.4 of the Public Utilities Code. In this section,
there are no restrictions on the types of charges that may be discounted, nor how deep those
charges can be discounted. The only restriction on the Commission set forth there is that the
Commission must allow ratepayer recovery of the cost of the programs and discounts as long as
“the ratepayers of the public utility will derive a benefit from those programs.” (Pub. Util. Code
Sec. 740.4(h).) Here, that threshold is met, as confirmed by Findings of Fact 1, 2 and 3 of D.05-
09-018. These findings — which remain undisturbed by D.06-05-042 -- acknowledge the
importance of the EDRSs to ratepayers and the importance of bringing (and keeping) businesses in

California by designing EDRs with a floor price this is as low as possible.

b. PG&E’s Response to the Specific Issues Raised by Intervenors Concerning
the Various Nonbypassable Charges

Because the Coalition argues most strongly against the discounting of the PPP charges,
this type of nonbypassable charge is discussed first, followed by the other nonbypassable
charges, in the numeric order they appear in the Public Utilities Code.

1) Section 381 — Electric Public Purpose Program (PPP) Charges

For reasons different than those articulated by the Coalition, PG&E agrees that the
Commission does not have the authority to discount the G-PPPS. (See Section I of these reply
comments.) However, as mentioned above, PG&E does not agree with the Coalition that the
electric PPP charges cannot be discounted.

The two sets of PPP charges are distinguishable because of the distinct differences in

their statutory origins and their statutory provisions. Whereas the G-PPPS is a tax, the electric

Moreover, due to the annually declining discount, the amount of nonbypassable charge revenue obtained
from a given EDR customer would increase each year.
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PPP charges are not.

Section 381 of the Public Utilities Code concerns electric PPP charges.!® It states:

To ensure that the funding for the programs described in subdivision (b) and Section 382
are not commingled with other revenues, the commission shall require each electrical
corporation to identify a separate rate component to collect the revenues used to fund
these programs. The rate component shall be a nonbypassable element of the local
distribution service and collected on the basis of usage. The rate component shall fall
within the rate levels identified in subdivision (a) of Section 368. (PU Code Sec. 381(a)
(emphasis added).)

Furthermore, AB 1890 enacted Public Utilities Code section 381. Unlike AB 1002 that
established the G-PPPS, AB 1890 was not a tax equity measure. Electric PPP funds are not
remitted to the BOE, nor deposited in the State Treasury. Furthermore, whereas customers who
are exempt from taxation under the United States Constitution or the California Constitution also
are statutorily exempt from paying G-PPPS, no statutory exemption applies to electric PPP
charges. Thus, like many of the other types of charges established by AB 1890 (e.g., CTCs), the
Commission retains its authority to allocate, and discount, the PPP charges, as appropriate.

Consistent with PG&E’s own understanding of the history of the electric PPP charges,
the Coalition makes no attempt to argue that these charges are a tax. Rather, the Coalition argues
that the electric PPP charges cannot be discounted for the same general reasons that it raises with
respect to the G-PPPS. For example, the Coalition relies on the Legislature’s use of the term
“nonbypassable” and wrongly assigns to that term the definition “nondiscountable” with “no

exceptions.” As discussed at length above, this argument has no merit.
2) Section 366.2(d) — Department of Water Resources (DWR) Charges
Section 366.2(d)(1) of the Public Utilities Code is cited by parties for the principle that

DWR charges are “nonbypassable.” (See Coalition, pp. 28-30.) This provision states:

It is the intent of the Legislature that each retail end-use customer that has purchased
power from an electrical corporation on or after February 1, 2001, should bear a fair

When one compares Section 381 on the one hand with Sections 890 ef seq. (concerning G-PPPS) on the
other, these provisions bear little resemblance to one another.
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share of the Department of Water Resources’ electricity purchase costs, as well as
electricity purchase contract obligations incurred as of the effective date of the act adding
this section, that are recoverable from electrical corporation customers in commission-
approved rates. It is further the intent of the Legislature to prevent any shifting of
recoverable costs between customers.

The Coalition argues that the reference to each end-use customer bearing a “fair share” and the
prohibition against cost-shifting prevent the Commission from discounting the DWR charges in
the manner done by D.05-09-018. (Coalition pp. 28-30.) PG&E disagrees.

Nothing in Section 366.2(d)(1) prevents the Commission from establishing separate
classes of customers that would pay different levels of charges for the DWR’s electricity
purchase costs. Indeed, the very face of this provision expects the Commission to develop
different Commission-approved rates. Accordingly, it cannot be reasonably argued that the “fair
share” provision eliminates the Commission’s inherent authority to determine that EDR
customers that would not otherwise be in the State of California should be entitled to pay a lower
amount of DWR charges as a means of attracting or retaining such customers in the State of
California.

The Coalition’s argument that the prohibition against cost-shifting also forecloses the
discounting methodology adopted in D.05-09-018 also is without merit. As explained below in
response to Issue 4a, in the matter at hand there is no cost-shifting and the concern expressed by
the Legislature has no relevance here.

3) Section 367 et seq. — Competitive Transition Charges (CTCs)

Section 367 of the Public Utilities Code, enacted as part of AB 1890, concerns

competitive transition charges (CTCs). It states:

The commission shall identify and determine those costs and categories of costs for
generation-related assets and obligations, consisting of generation facilities, generation-
related regulatory assets, nuclear settlements, and power purchase contracts, including,
but not limited to, restructurings, renegotiations or terminations thereof approved by the
commission, that were being collected in commission-approved rates on December 20,
1995, and that may become uneconomic as a result of a competitive generation market, in
that these costs may not be recoverable in market prices in a competitive market, and
appropriate costs incurred after December 20, 1995, for capital additions to generating
facilities existing as of December 20, 1995, that the commission determines are
reasonable and should be recovered, provided that these additions are necessary to
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maintain the facilities through December 31, 2001. These uneconomic costs shall include
transition costs as defined in subdivision (f) of Section 840, and shall be recovered from
all customers or in the case of fixed transition amounts, from the customers specified in
subdivision (a) of Section 841, on a nonbypassable basis and shall [comply with the
following subsections of Section 367]. (PU Code Sec. 367 (emphasis added).)

Relying on Southern California Edison, the Coalition argues that the Legislature’s use of the
term “nonbypassable” forecloses the Commissions authority to discount CTCs as was done in
D.05-09-018. (Coalition, p. 30.) For the reasons discussed above in subsection (a)(1) of
PG&E’s response to this Issue 2, this argument has no merit.

The Coalition also argues that the prohibition against cost-shifting set forth in Section
368(b) of the Public Utilities Code precludes the discounting adopted by D.05-09-018.
(Coalition, p. 31.) For the reasons discussed below in response to Issues 4 and 4a, this argument
must fail. Simply put, there is no cost-shifting in the matter at hand.

4) Section 379 — Nuclear Decommissioning (ND) Charges
Section 379 of the Public Utilities Code concerns nuclear decommissioning (ND)

charges. It states:

Nuclear decommissioning costs shall not be part of the costs described in Sections 367,
368, 375, and 376, but shall be recovered as a nonbypassable charge until such time as
the costs are fully recovered. Recovery of decommissioning costs may be accelerated to
the extent possible.

Like the Coalition’s arguments with respect to CTCs (discussed above), the Coalition’s
discussion of the ND charge provision relies on its argument that the term “nonbypassable” must
mean “nondiscountable and not subject to any exemptions.” (Coalition, p. 32.) As already
discussed in these reply comments, this argument is fundamentally flawed.

As acknowledged by the Coalition, section 379 was enacted as part of AB 1890, which
created the restructured marketplace and allowed customers to choose alternative suppliers of
electricity. (Coalition, p. 32.) Hence, as explained above, the better reading of the term
“nonbypassable” -- as confirmed by the California Supreme Court -- is that it means that
customers cannot avoid the charge by choosing an alternative supplier of electricity. Southern

California Edison, 31 Cal 4™ at 788.
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5) Section 848 et seq. — Energy Cost Recovery Amount (ECRA)

The Recovery Bonds developed in 2005 for the benefit of PG&E’s emergence from
Chapter 11 were issued under Public Utilities Code Sections 848 et seq. and D.04-11-015.
Repayment of these Recovery Bonds is secured by a lien on Recovery Property. (Recovery
Property includes the right to impose a nonbypassable charge known as Fixed Recovery
Amounts on substantially all consumers of electricity in PG&E’s service area. Fixed Recovery
Amounts are a component of the ECRA charges.)

Section 848.1(g) of the Public Utilities Code includes a general pledge from the State of
California that Fixed Recovery Amounts will continue to be imposed as provided in D.04-11-015

until all the Recovery Bonds are repaid:
Except as otherwise provided in this subdivision, the State of California does
hereby pledge and agree with [PG&E], owners of recovery property and holders
of recovery bonds that the state shall neither limit nor alter the fixed recovery
amounts, any associated fixed recovery tax amounts, recovery property, financing
orders, or any rights thereunder until the recovery bonds, together with the interest
thereon, are fully paid and discharged, and any associated fixed recovery tax

amounts have been satisfied or, in the alternative, have been refinanced through
an additional issue of recovery bonds. . . .

In the text immediately following the above-quotation, however, section 848.1(g)
provides an exception to the general pledge for those situations where “adequate provision” has
been made by law to protect the interests of PG&E, the owners of the Recovery Property and the

holders of the Recovery Bonds. It states:

provided nothing contained in this section shall preclude the limitation or
alteration if and when adequate provision shall be made by law for the protection
of [PG&E], owners [of Recovery Property], and holders [of Recovery Bonds].
(Section 848.1(g).)

As shown in PG&E’s response to Issue 1 in its EDR Comments, the structure of the EDR
approved by D.05-09-018 may result in some types of new PG&E retail electric customers (or
existing customers that would have otherwise left the State) paying reduced Fixed Recovery

Amounts and other ECRA charges per kWh, during some periods of service under their EDR
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contracts.

The fact that some customers may be contributing less Fixed Recovery Amounts than
others implicates the general State pledge in Section 848.1(g). However, because of the design
of the EDRs approved by D.05-09-018, the Commission may determine that allowing EDR
customers to pay less Fixed Recovery Amounts than other customers falls within the above-
quoted exception to the general State pledge because the EDRs will be “creating” additional
Fixed Recovery Amount revenues where there would otherwise be none.

In other words, the Commission may determine that the EDR will not reduce the value of
Recovery Property that secures the Recovery Bonds and will not adversely affect PG&E, the
value of Recovery Property, or holders of the Recovery Bonds. To that end, Commission could
adopt the following findings of fact and a conclusion of law to document that the EDRs adopted

by D.05-09-018 conform to the above-quoted exception to the general State pledge:

o Finding of Fact. Implementation of the EDR will not delay full and timely recovery of
Fixed Recovery Amounts or other ECRA charges from customers. Because of the
protections in the EDR against “free-ridership,” the customers that qualify for the EDR
will pay no less Fixed Recovery Amounts or other ECRA charges or, for that
matter, other nonbypassable charges than those customers would have paid if the
Commission did not implement the EDR.

o Finding of Fact. Implementation of the EDR will not reduce or impair the value of
Recovery Property that secures Recovery Bonds issued pursuant to D.04-11-015.

e Conclusion of Law. For purposes of PU Code Section 848.1(g), implementation of the
EDR will constitute adequate provision by law for the protection of PG&E, owners of
Recovery Property and holders of Recovery Bonds.

Issue 3: For each individual nonbypassable charge, address whether exemptions or
exceptions for EDR customers are permissible under the applicable statutes and
Commission decisions.

PG&E Response: As explained in PG&E’s response to Issue 2, PG&E believes the
Commission has the authority to discount the nonbypassable charges in the manner that was
done in D.05-09-018 and that no “exemptions” or “exceptions” were required, except as

described above for the ECRA charge. As discussed above, PG&E believes the Commission
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could issue the above findings of fact and conclusion of law in order to conform the
Commission’s action in D.05-09-018 to the State’s general pledge in Section 848.1(g) of the
Public Utilities Code.

Issues 4 and 4a: What nonbypassable charges are subject to exception upon a
Commission finding that there will be no cost shifting? Parties advocating exception from
the payment of such nonbypassable charges must submit a showing to demonstrate why
cost shifting would not occur (e.g., does customer retention in fact produce benefits that
would offset any shifting of costs to other customer classes?).

PG&E Response: No party specifically called out which statutory provisions
concerning nonbypassable charges speak directly to the issue of cost-shifting (see, e.g.,
Coalition, p. 34). One legislative provision of which PG&E is aware that speaks to cost-shifting
is Public Utilities Code Section 366.2(d)(1), concerning DWR charges. In pertinent part, it
states, “It is further the intent of the Legislature to prevent any shifting of recoverable costs
between customers.”

Another provision is Public Utilities Code Section 368(b), which concerns CTCs. This
section concerns the cost recovery plans that were to be prepared by the utilities to recover

CTCs. It states:

The cost recovery plan shall provide for identification and separation of
individual rate components such as charges for energy, transmission, distribution,
public benefit programs, and recovery of uneconomic costs. The separation of
rate components required by this subdivision shall be used to ensure that
customers of the electrical corporation who become eligible to purchase
electricity from suppliers other than the electrical corporation pay the same
unbundled component charges, other than energy, that a bundled service customer
pays. No cost shifting among customer classes, rate schedules, contract or tariff
options shall result from the separation required by the subdivision. . .. (PU
Code Sec. 368(b) (emphasis added).)™

In the matter at hand, though, and contrary to the suggestion of other parties, there is no

such cost-shifting for these, or any other, nonbypassable charges. The design of the EDR

1 See also Public Utilities Code Section 367(e)(1).
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adopted by D.05-09-018 ensures that each participating customer on the EDR contributes
revenues higher than the marginal cost of providing service to that customer. In other words, the
EDR does not shift costs, but, instead, results in incremental contributions which help other
customers. This is the foundation upon which the Commission approved the EDR in D.05-09-
018. (Mimeo, p. 27, (Findings of Fact 1-3).) This foundation was not disturbed by D.06-05-042.

Accordingly, there is no need for an “exception” to these legislative provisions because
there is no underlying cost-shifting. Rather, the opposite will occur: the additional contribution
to margin from ED customers will benefit other customers by reducing their overall cost
responsibility for fixed costs (and thus their rates).

Issue 4b: Do any of the benefits of retaining EDR customers accrue to shareholders?
If so, how should this be considered when determining cost-shifting?

PG&E Response: In its opening comments, Edison correctly confirms that the benefits
of retaining EDR customers do not accrue to shareholders. (Edison, pp. 19-20.) In contrast, the
Coalition and the Irrigation Districts urge that the Commission should find that benefits do
accrue to shareholders from the EDRs. (Coalition, pp. 34-35; Irrigation Districts, p. 5.) Edison
is right, and the Coalition and the Irrigation Districts are wrong.

Tellingly, the arguments put forward here by the Coalition and the Irrigation Districts
merely parrot those previously presented by these parties to the Commission, which the
Commission has considered and rejected in D.05-09-018.> Indeed, it is patently false for the
Irrigation Districts to claim “The undisputed evidence before the Commission proved that
benefits of retaining EDR customers accrued to utility shareholders.” (Irrigation Districts, p. 5.)
As PG&E has previously shown, the record in this proceeding is extensive and establishes to the

contrary that no party has been able to identify, let alone quantify, any tangible benefit to

Compare the comments of the Irrigation Districts on page 5 with the language in the December 1, 2004
opening brief of Merced Irrigation District on page 10. Much of the language is copied word for word.
Similarly, compare the comments of the Coalition on pages 34 and 35 with the arguments made by Aglet
on pages 16-17 of its December 1, 2004 opening brief.
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shareholders from EDR participation.'®

If what the Irrigation Districts say is true, then one would have expected the Irrigation
Districts — or perhaps another party — to have challenged the findings in D.05-09-018 that
ratepayers benefit from the EDRs and the conclusion that there should be no shareholder funding
of the EDRs. No party made such a challenge. They did not because the evidence would not
have supported such a challenge.

Even worse than re-hashing arguments previously put forward and rejected by the
Commission, the Coalition also has failed to reflect the record fairly. For example, while the
Coalition leads its discussion by citing Commission Resolution E-3654 — which previously
adopted a 25% shareholder penalty associated with customer participation on the EDRs — the
Coalition fails to acknowledge the admission made by one of its members that this Resolution is
no longer applicable. Referring to Resolution E-3654, DRA (then the Office of Ratepayer
Advocates) stated, “The utilities may even be correct that prior Commission decisions regarding
ED rates allocated the costs to shareholders based on a rationale that is no longer applicable.”
(ORA’s December 1, 2006 Opening Brief, p. 9.)

The other authorities cited by the Coalition are similarly inapplicable. The Coalition cites
Commission Resolution E-3707 and D.96-08-025 for the principle that “should EDR discounts
apply to nonbypassable charges, shareholders must pay the undercollection.” (Coalition, p. 35.)
There are two problems with the Coalition’s argument. First and most simply, in the matter at

hand, there is no undercollection. Due to the design of the EDRs and the protections against

The only new allegation included in the parties’ comments is the Irrigation Districts’ claim that because
PG&E provides shareholder-funded grants to certain economic development organizations shareholders
must benefit from such grants, which, in turn, helps to justify shareholder funding of the EDRs. (Irrigation
Districts, p. 5.) The Irrigation Districts’ argument fails on two accounts. First, it is completely
inappropriate to allege direct shareholder benefit from charitable giving. PG&E’s grants come with “no
strings attached.” Such is the nature of PG&E’s charitable giving. Second, it is a non sequitur to suggest
that grants to economic development organizations have any relation to the ratemaking of EDRs. Under
current ratemaking, shareholders benefit not at all from customer participation in the EDRs. (See PG&E’s
December 15, 2004 Reply Brief, pp. 23-24.)
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free-ridership, there will be incremental positive revenue, not an “undercollection.”

Second, the situations addressed by these authorities are distinguishable from, and
inapplicable to, the matter at hand. The Resolution (and D.96-08-025 on which it relies) spoke
to an anomalous situation brought on by the rate freeze instituted by AB 1890, in which the cost
of providing service to customers began to exceed the otherwise applicable tariff (OAT) rate due
to increasing energy prices. (Resolution E-3707, p. 4.) Because EDR customers were not
covered by the rate freeze, their rates began to rise above those of non-EDR customers that were
protected by the rate freeze. To correct for this anomaly, Edison decided to cap the EDR rates at
the OAT rate and subsequently advice filed with the Commission to confirm this practice.
(Resolution E-3707, p. 2.)

In Resolution E-3707, the Commission rejected Edison’s request, finding that the cap
proposed by Edison would have unreasonably shifted costs incurred by EDR customers to other
Edison customers. (Resolution E-3707, p. 7 (Finding 13).) Accordingly, the Commission
directed Edison to collect from the previously-under-billed EDR customers the filed rate and not
the capped rate actually charged by Edison. (Resolution E-3707, p. 7 (Finding 14).) Yet,
acknowledging concern for the situation of these EDR customers, the Commission gave Edison
the option of using shareholder funds to fund the under-collection of EDR customers’ rates.
(Resolution E-3707, pp. 5, 7 (Finding 15).) Thus, the Resolution neither required Edison’s
shareholders to fund the under-collection, nor did the Resolution support any conclusion that
shareholders benefit from such rates. The Coalition’s arguments to the contrary are without
merit.

For the reasons previously stated in PG&E’s opening comments, PG&E does not wish to
re-hash here, as the Irrigation Districts and the Coalition have done, PG&E’s arguments
concerning shareholder benefits. PG&E relies on these reply comments and the citations
provided in PG&E’s opening comments to provide evidence of the full record. The Commission
has reviewed the prior record and reached an appropriate conclusion — indeed, the only

justifiable one — that the ratepayers are the true and only beneficiaries of the EDRs and these
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rates. This finding should be sustained.

Issue S: Can EDR program levels under D.05-09-018 be achieved by applying the
discount to bill components other than nonbypassable charges? Are there any statutory
restrictions to applying the EDR discount to the other bill components?

PG&E Response: As with Issue 1, the Irrigation Districts, SoCalGas and the CMTA did
not substantively comment on Issue 5. The Coalition, consistent with its response to Issue 1,
posits without evidentiary support that incentives “...approved in D.05-09-018 can be achieved
by applying the discounts to the distribution and generation rate component.” (Coalition, p. 35.)
As discussed above in response to Issue 1, the Coalition’s claim is incorrect.

Issue Sa: What would be the resulting allocation of program costs?

PG&E Response: PG&E is concerned that parties, including the Coalition, continue to
misconstrue the difference between the incentive rate and the otherwise applicable tariff as a
“cost.” PG&E has consistently demonstrated during this proceeding that the EDR does not
generate “costs” for other customers.”” Indeed, the Commission rightly found that other

customers benefit from the implementation of EDRs. The Commission explicitly found:

The implementation of successful economic development projects would benefit
ratepayers directly by increasing the revenues available to contribute to the
utilities’ fixed costs of doing business, thus lowering rates to other customers.
(D.05-09-018, page 27, Finding of Fact 2.)

As previously stated, this finding remains undisturbed by D.06-05-042 and is not part of the
limited grant of rehearing of that decision.

Issue Sb: Would applying the discount to the other bill components (e.g.,
distribution and transmission) result in zero or negative margin to those charges? If so, by
how much (expressed as a percentage)? How should this shortfall be allocated among the

remaining customer classes?

As a point of clarification, on page 6 of PG&E’s opening comments, PG&E made the statement,
“Furthermore, because the floor price under the EDR exceeds the utility’s marginal cost to serve that
customer, there is no “cost” or “loss” in providing service to that EDR customer.” The word “exceeds” in
that sentence should have been “equals.”
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PG&E Response: Edison notes in its comments that it first allocates revenues received
under the EDRs to the nonbypassable components of the rate, and then Edison applies remaining
revenues against the distribution portion of the rate. (Edison, pp. 21-22.) PG&E believes that
this approach has merit and is willing to adopt such an approach. By doing so, allocation of
revenue toward the nonbypassable charges would be maximized, and other ratepayers would
continue to benefit because the overall revenues would exceed marginal costs.

To state this another way, no matter what allocation is made for revenues that exceed the
marginal cost of service, other ratepayers benefit. This is because generally it does not matter to
other ratepayers whether the EDR customers’ revenues go first to pay off “fixed costs” (such as
nonbypassable charges) or marginal costs. Ultimately, the EDR customers’ revenues are
exceeding the marginal costs that are being incurred to serve those customers and the fixed
charges that would have been allocated to other customers are reduced. This lessens the burden
on other customers, as the Commission correctly found in D.05-09-018. (Page 27, Finding of
Fact 2.)

Issue Sc: What benefits accrue to remaining customers that offset any shortfalls?

PG&E Response: As explained in PG&E’s opening comments (p. 7) and Edison’s
opening comments (p. 22), there are no “shortfalls.” Even the Coalition seems to acknowledge

as much. In response to this Issue, the Coalition states,

If EDR rates fall below marginal costs, the ratepayers would be, essentially,
paying a customer to keep buying its energy in California. No ratepayer benefits,
as required under Section 740.4(h) would exist in that situation. (Coalition, p. 36
(emphasis added).)

In making these comments, the Coalition has effected a major admission.

By design, the EDR revenues will not fall below Commission-approved marginal costs
and, thus, instead of ratepayers paying costs for EDR customers (as the Coalition fears), the
reverse is true. EDR customers pay the costs that would otherwise be faced by other ratepayers.
And while the Coalition may question whether those marginal costs are correctly set, the EDRs

approved by D.05-09-018 use Commission-approved marginal costs. As discussed in the
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underlying proceeding, there are no better options available.’* Therefore, because the
incremental revenue from the retention or attraction of an EDR customer provides revenues that
would otherwise have been foregone, there are no “shortfalls” and other ratepayers benefit, as the

Coalition’s above-quoted comment concedes.

Respectfully submitted,

MICHELLE L. WILSON
STEVEN W. FRANK
KERRY C. KLEIN

By: /s/

STEVEN W. FRANK

Pacific Gas and Electric Company
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San Francisco, CA 94105
Telephone: (415) 973-6976

Fax: (415) 973-0516

Email: swf5@pge.com

Attorneys for
PACIFIC GAS AND ELECTRIC COMPANY

Dated: August 22, 2006

18 As PG&E explained on pages 26-27 of its December 1, 2004 Opening Brief, “PG&E has proposed to adopt
a customer-specific marginal cost price floor that is based on the most recent adopted Commission-
approved marginal costs and is set at the time the customer enters into the ED rate contract. (Exhibit 7,
PG&E Direct Testimony, p. 5-1, fn. 2.) It is not clear to PG&E whether Aglet or AReM [the Alliance for
Retail Energy Markets] are proposing that PG&E use something other than Commission-approved
marginal costs. If that is Aglet or AReM’s position, it should be rejected based solely on the controversy
that could be created if PG&E were to depart from its current floor-setting practices based on marginal cost
data already approved by the Commission.”
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CERTIFICATE OF SERVICE

I, the undersigned, state that I am a citizen of the United States and am employed in
the City and County of San Francisco; that I am over the age of eighteen (18) years and not
a party to the within cause; and that my business address is Pacific Gas and Electric
Company, Law Department B30A, 77 Beale Street, San Francisco, California 94105.

On the 22™ day of August, 2006 I served a true copy of:

REPLY COMMENTS OF PACIFIC GAS AND ELECTRIC COMPANY
IN RESPONSE TO THE JUNE 22, 2006 AND JUNE 26, 2006 ADMINISTRATIVE
LAW JUDGE RULINGS

[XX] By Electronic Mail — serving the enclosed via e-mail transmission to each of the
parties listed on the official service lists for A.04-04-008, A.04-06-018 and A.05-10-010.

[XX] By U.S. Mail — by placing the enclosed for collection and mailing, in the course of
ordinary business practice, with other correspondence of Pacific Gas and Electric
Company, enclosed in a sealed envelope, with postage fully prepaid, addressed to those
parties listed on the official service lists for A.04-04-008, A.04-06-018 and A.05-10-010
without an e-mail address.

I certify and declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on this 22™ day of August, 2006 at San Francisco, California.

/s/
PAMELA A. TOM
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CALIFORNIA ENERGY MARKETS

517-B POTRERO AVE

SAN FRANICSCO CA 94110
FOR: CALIFORNIA ENERGY MARKETS
Email: cem@newsdata.com
Status: INFORMATION

MRW & ASSOCIATES, INC.
1999 HARRISON ST, STE 1440
OAKLAND CA 94612
Email: mrw@mrwassoc.com
Status: INFORMATION

MICHAEL ALCANTAR ATTORNEY
ALCANTAR & KAHL, LLP
1300 SW FIFTH AVE, STE 1750
PORTLAND OR 97201
FOR: Cogeneration Association of California
Email: mpa@a-klaw.com
Status: APPEARANCE

BARBARA R. BARKOVICH
BARKOVICH & YAP, INC.
44810 ROSEWOOD TERRACE
MENDOCINO CA 95460
Email: brbarkovich@earthlink.net
Status: INFORMATION

SCOTT BLAISING ATTORNEY

BRAUN & BLAISING, P.C.

915 L ST, STE. 1420

SACRAMENTO CA 95814
Email: blaising@braunlegal.com
Status: INFORMATION

ANDREW B. BROWN ATTORNEY
ELLISON, SCHNEIDER & HARRIS, LLP
2015 H ST
SACRAMENTO CA 95814
FOR: California Department of General Services (Electric
Matters)
Email: abb@eslawfirm.com
Status: APPEARANCE

DAN L. CARROLL ATTORNEY

DOWNEY BRAND, LLP

555 CAPITOL MALL, 10TH FLR

SACRAMENTO CA 95814
FOR: MERCED IRRIGATION DISTRICT
Email: dcarroll@downeybrand.com
Status: APPEARANCE

MRW & ASSOCIATES, INC.
1999 HARRISON ST, STE 1440
OAKLAND CA 94612
Email: mrw@mrwassoc.com
Status: INFORMATION

CASE ADMINISTRATION
SOUTHERN CALIFORNIA EDISON COMPANY
ROOM 370
2244 WALNUT GROVE AVE
ROSEMEAD CA 91770
Email: case.admin@sce.com
Status: INFORMATION

MICHAEL S. ALEXANDER
SOUTHERN CALIFORNIA EDISON
2244 WALNUT GROVE AVE
ROSEMEAD CA 91770
Email: michael.alexander@sce.com
Status: INFORMATION

Robert A. Barnett
CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
505 VAN NESS AVE RM 2208
SAN FRANCISCO CA 94102-3214

Email: rab@cpuc.ca.gov

Status: STATE-SERVICE

WILLIAM H. BOOTH ATTORNEY
LAW OFFICES OF WILLIAM H. BOOTH
1500 NEWELL AVE, 5TH FLR
WALNUT CREEK CA 94596
Email: wbooth@booth-law.com
Status: APPEARANCE

LISA BROWY REGULATORY CASE ADMINISTRATOR
SAN DIEGO GAS & ELECTRIC COMPANY
101 ASH ST, CP32D
SAN DIEGO CA 92123
Email: Ibrowy@semprautilities.com
Status: INFORMATION

Regina DeAngelis
CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION
505 VAN NESS AVE RM 4107
SAN FRANCISCO CA 94102-3214
Email: rmd@cpuc.ca.gov
Status: APPEARANCE
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DANIEL W. DOUGLASS ATTORNEY
DOUGLASS & LIDDELL
21700 OXNARD ST, STE 1030
WOODLAND HILLS CA 91367
FOR: WESTERN POWER TRADING FORUM
Email: douglass@energyattorney.com
Status: APPEARANCE

STEVE ENDO

PASADENA DEPARTMENT OF WATER & POWER

150 S. LOS ROBLES

PASADENA CA 91101
FOR: PASADENA DEPARTMENT OF WATER & POWER
Email: sendo@ci.pasadena.ca.us
Status: INFORMATION

CENTRAL FILES
SAN DIEGO GAS & ELECTRIC COMPANY
8330 CENTURY PARK COURT
SAN DIEGO CA 92123-1530
Status: INFORMATION

ORLANDO B. FOOTE
HORTON, KNOX, CARTER & FOOTE
895 BROADWAY ST
EL CENTRO CA 92243-2341
Email: ofoote@hkcf-law.com
Status: INFORMATION

STEVEN W. FRANK

PACIFIC GAS AND ELECTRIC CO

PO BOX 770000

77 BEALE ST, B30A

SAN FRANCISCO CA 94105
FOR: Pacific Gas and Electric Company
Email: swf5@pge.com
Status: APPEARANCE

NORMAN J. FURUTA

FEDERAL EXECUTIVE AGENCIES

10TH FLOOR, MS 1021A

333 MARKET ST

SAN FRANCISCO CA 94105-2195
FOR: Federal Executive Agencies
Email: norman.furuta@navy.mil
Status: APPEARANCE

ELSTON K. GRUBAUGH

IMPERIAL IRRIGATION DISTRICT

333 EAST BARIONI BLVD.

IMPERIAL CA 92251
FOR: IMPERIAL IRRIGATION DISTRICT
Email: ekgrubaugh@iid.com
Status: INFORMATION

David R. Effross
CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH
505 VAN NESS AVE AREA 4-A
SAN FRANCISCO CA 94102-3214
Email: dre@cpuc.ca.gov
Status: STATE-SERVICE

LAW DEPARTMENT FILE ROOM
PACIFIC GAS AND ELECTRIC COMPANY
PO BOX 7442
SAN FRANCISCO CA 94120-7442
Email: cpuccases@pge.com
Status: INFORMATION

MICHEL PETER FLORIO ATTORNEY
THE UTILITY REFORM NETWORK (TURN)
711 VAN NESS AVE, STE 350
SAN FRANCISCO CA 94102
FOR: THE UTILITY REFORM NETWORK
Email: mflorio@turn.org
Status: APPEARANCE

BRUCE FOSTER VICE PRESIDENT
SOUTHERN CALIFORNIA EDISON COMPANY
601 VAN NESS AVE, STE. 2040
SAN FRANCISCO CA 94102

Email: bruce.foster@sce.com

Status: INFORMATION

MATTHEW FREEDMAN ATTORNEY
THE UTILITY REFORM NETWORK
711 VAN NESS AVE, STE 350
SAN FRANCISCO CA 94102

Email: freedman@turn.org

Status: INFORMATION

DAN GEIS
AGRICULTURAL ENERGY CONSUMERS ASSO.
925 L ST, STE 800
SACRAMENTO CA 95814
Email: dgeis@dolphingroup.org
Status: INFORMATION

BRIAN M. HESS

NIAGARA BOTTLING, LLC

5675 E. CONCURS

ONTARIO CA 91764
FOR: NIAGARA BOTTLING, LLC
Status: APPEARANCE
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GARY HINNERS

RELIANT ENERGY, INC.

PO BOX 148

HOUSTON TX 77001-0148
FOR: RELIANT ENERGY, INC.
Email: ghinners@reliant.com
Status: INFORMATION

KRISTIN L. JACOBSON

SPRINT NEXTEL

201 MISSION ST, STE 1400

SAN FRANCISCO CA 94102
Email: kristin.l.jacobson@sprint.com
Status: APPEARANCE

BRUNO JEIDER

BURBANK WATER AND POWER

164 WEST MAGNOLIA BLVD

BURBANK CA 91502
FOR: BURBANK WATER AND POWER
Email: bjeider@ci.burbank.ca.us
Status: INFORMATION

STANLEY KATAOKA

PACIFIC GAS AND ELECTRIC COMPANY

PO BOX 770000, MAIL CODE B8L

SAN FRANCISCO CA 94177
FOR: PACIFIC GAS AND ELECTRIC COMPANY
Email: skk1@pge.com
Status: INFORMATION

GREGORY KLATT ATTORNEY
DOUGLASS & LIDDELL
411 E. HUNTINGTON DR., NO. 107-356
ARCADIA CA 91007
FOR: Alliance for Retail Energy Markets, Western Power
Trading Forum
Email: klatt@energyattorney.com
Status: APPEARANCE

Robert Lehman
CALIF PUBLIC UTILITIES COMMISSION
TELECOMMUNICATIONS & CONSUMER ISSUES
BRANCH
505 VAN NESS AVE RM 4102
SAN FRANCISCO CA 94102-3214

Email: leh@cpuc.ca.gov

Status: STATE-SERVICE

RONALD LIEBERT ATTORNEY
CALIFORNIA FARM BUREAU FEDERATION
2300 RIVER PLAZA DRIVE
SACRAMENTO CA 95833

Email: rliebert@cfbf.com

Status: APPEARANCE

GLORIA M. ING ATTORNEY

SOUTHERN CALIFORNIA EDISON COMPANY

2244 WALNUT GROVE AVE

ROSEMEAD CA 91770
FOR: SOUTHERN CALIFORNIA EDISON COMPANY
Email: gloria.ing@sce.com
Status: INFORMATION

AKBAR JAZAYERI
SOUTHERN CALIFORNIA EDISON COMPANY
2244 WALNUT GROVE AVE
ROSEMEAD CA 91770
Email: akbar.jazayeri@sce.com
Status: INFORMATION

EVELYN KAHL ATTORNEY

ALCANTAR & KAHL, LLP

120 MONTGOMERY ST, STE 2200

SAN FRANCISCO CA 94104
FOR: Energy Producers and Users Coalition
Email: ek@a-klaw.com
Status: APPEARANCE

Dexter E. Khoury
CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
505 VAN NESS AVE RM 4209
SAN FRANCISCO CA 94102-3214

Email: bsl@cpuc.ca.gov

Status: STATE-SERVICE

STEPHEN H. KUKTA COUNSEL
SPRINT NEXTEL
201 MISSION ST, STE. 1400
SAN FRANCISCO CA 94105
Email: stephen.h.kukta@sprint.com
Status: APPEARANCE

DONALD C. LIDDELL P. C.
DOUGLASS & LIDDELL
2928 2ND AVE
SAN DIEGO CA 92103
Email: liddell@energyattorney.com
Status: INFORMATION

KAREN LINDH
LINDH & ASSOCIATES
7909 WALERGA ROAD, NO. 112, PMB119
ANTELOPE CA 95843
Email: karen@klindh.com
Status: INFORMATION
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STEVEN G. LINS
CITY OF GLENDALE
OFFICE OF THE CITY ATTORNEY
613 EAST BROADWAY, STE 220
GLENDALE CA 91206-4394
FOR: CITY OF GLENDALE
Email: slins@ci.glendale.ca.us
Status: INFORMATION

RICHARD MCCANN
M.CUBED
2655 PORTAGE BAY ROAD, STE 3
DAVIS CA 95616
Email: rmccann@umich.edu
Status: INFORMATION

FRANCIS MCNULTY ATTORNEY
SOUTHERN CALIFORNIA EDISON COMPANY
2244 WALNUT GROVE AVE, RM 370
ROSEMEAD CA 91770

Email: francis.mcnulty@sce.com

Status: APPEARANCE

KELLY M. MORTON ATTORNEY
SAN DIEGO GAS & ELECTRIC
101 ASH ST
SAN DIEGO CA 92123
FOR: SDG&E
Email: kmorton@sempra.com
Status: APPEARANCE

Richard A. Myers
CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH
505 VAN NESS AVE AREA 4-A
SAN FRANCISCO CA 94102-3214
Email: ram@cpuc.ca.gov
Status: STATE-SERVICE

NORMAN A. PEDERSEN ATTORNEY

HANNA AND MORTON LLP

444 SOUTH FLOWER ST, STE 1500

LOS ANGELES CA 90071-2916
Email: npedersen@hanmor.com
Status: INFORMATION

ROBERT L. PETTINATO
LOS ANGELES DEPARTMENT OF WATER & POWER
111 NORTH HOPE ST, STE 1150
LOS ANGELES CA 90012
FOR: LOS ANGELES DEPARTMENT OF WATER AND
POWER
Email: robert.pettinato@ladwp.com
Status: INFORMATION

CHRISTOPHER J. MAYER
MODESTO IRRIGATION DISTRICT
PO BOX 4060
MODESTO CA 95352-4060
FOR: Modesto Irrigation District
Email: chrism@mid.org
Status: APPEARANCE

KEITH MCCREA ATTORNEY

SUTHERLAND, ASBILL & BRENNAN

1275 PENNSYLVANIA AVE, NW

WASHINGTON DC 20004-2415
Email: keith.mccrea@sablaw.com
Status: APPEARANCE

KAREN MOGLIA
PACIFIC GAS AND ELECTRIC COMPANY
77 BEALE ST, B10A
SAN FRANCISCO CA 94105
Email: kim3@pge.com
Status: INFORMATION

JACKSON W. MUELLER

JACKSON W. MUELLER, JR.,LLC

12450 235TH PLACE NE

REDMOND WA 98053
FOR: PWSAGLE,HOME

DEPTOT,NOVELLUS,SIERRAPINE

Email: jwmueller@attglobal.net
Status: APPEARANCE

JAMES OZENNE
SAN DIEGO GAS & ELECTRIC COMPANY
555 W. FIFTH ST., GT14D6
LOS ANGELES CA 90013-1034
Email: jozenne@semprautilities.com
Status: INFORMATION

ROGER PELOTE

THE WILLIAMS COMPANY, INC.

12736 CALIFA ST

VALLEY VILLAGE CA 91607
FOR: THE WILLIAMS COMPANY INC.
Email: roger.pelote@uwilliams.com
Status: INFORMATION

ROXANNE PICCILLO
PACIFIC GAS AND ELECTRIC COMPANY
77 BEALE ST, B8R
SAN FRANCISCO CA 94105
Email: rtp1@pge.com
Status: INFORMATION
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Anne W. Premo
CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH
770 L ST, STE 1050
SACRAMENTO CA 95814
Email: awp@cpuc.ca.gov
Status: STATE-SERVICE

RASHID A. RASHID ATTORNEY
CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVE RM 5001
SAN FRANCISCO CA 94102
FOR: ORA
Email: rhd@cpuc.ca.gov
Status: APPEARANCE

Jonathan J. Reiger
CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION
505 VAN NESS AVE RM 5035
SAN FRANCISCO CA 94102-3214
Email: jzr@cpuc.ca.gov
Status: APPEARANCE

EARL NICHOLAS SELBY ATTORNEY
LAW OFFICES OF EARL NICHOLAS SELBY
418 FLORENCE ST
PALO ALTO CA 94301
Email: ens@loens.com
Status: APPEARANCE

AIMEE M. SMITH ATTORNEY

SEMPRA ENERGY

101 ASH ST HQ13

SAN DIEGO CA 92101
FOR: Southern California Gas Company
Email: amsmith@sempra.com
Status: APPEARANCE

KAREN TERRANOVA

ALCANTAR & KAHL, LLP

120 MONTGOMERY ST, STE 2200

SAN FRANCISCO CA 94104
Email: filings@a-klaw.com
Status: APPEARANCE

DEVRA WANG
NATURAL RESOURCES DEFENSE COUNCIL
111 SUTTER ST, 20TH FLR
SAN FRANCISCO CA 94104
Email: dwang@nrdc.org
Status: INFORMATION

RASHA PRINCE

SAN DIEGO GAS & ELECTRIC

555 WEST 5TH ST, GT14D6

LOS ANGELES CA 90013
FOR: Southern California Gas
Email: rprince@semprautilities.com
Status: APPEARANCE

Rashid A. Rashid
CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION
505 VAN NESS AVE RM 4107
SAN FRANCISCO CA 94102-3214
Email: rhd@cpuc.ca.gov
Status: STATE-SERVICE

Pearlie Sabino
CALIF PUBLIC UTILITIES COMMISSION
ENERGY COST OF SERVICE & NATURAL GAS BRANCH
505 VAN NESS AVE RM 4209
SAN FRANCISCO CA 94102-3214
Email: pzs@cpuc.ca.gov
Status: STATE-SERVICE

NORA SHERIFF ATTORNEY
ALCANTAR & KAHL, LLP
120 MONTGOMERY ST, STE 2200
SAN FRANCISCO CA 94104
Email: nes@a-klaw.com
Status: APPEARANCE

NINA SUETAKE ATTORNEY
THE UTILITY REFORM NETWORK
711 VAN NESS AVE., STE 350
SAN FRANCISCO CA 94102

FOR: TURN

Email: nsuetake@turn.org

Status: APPEARANCE

ANDREW ULMER
CALIFORNIA DEPARTMENT OF WATER RESOURCES
3310 EL CAMINO AVE, STE 120
SACRAMENTO CA 95821
Email: aulmer@water.ca.gov
Status: STATE-SERVICE

JOY A. WARREN ATTORNEY
MODESTO IRRIGATION DISTRICT
1231 11TH ST
MODESTO CA 95354

Email: joyw@mid.org

Status: INFORMATION
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JAMES WEIL DIRECTOR LULU WEINZIMER

AGLET CONSUMER ALLIANCE CALIFORNIA ENERGY CIRCUIT

PO BOX 37 695 9TH AVE. NO.2

COOL CA 95614 SAN FRANCISCO CA 94118
Email: jweil@aglet.org Email: lisaweinzimer@sbcglobal.net
Status: APPEARANCE Status: INFORMATION

Page 6 of 6





